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WITCHCRAFT IN MASSACHUSETTS.

9 VENTURE to offer the present pamphlet with-
# out introduction or apology to those who are
I interested in its subject. The main question
hitherto, between Mr. Goodell and myself, his been
whether an Act purporting to have been passed in 1711,
a copy of which (printed in 1713) has come into his pos-
session, reversing the attainders of several of those con-
demned for witchcraft in 1692, actually became a law. If
it is thought that the discussion implies more importance
in the enactment than it really possesses, yet the grave
errors asserted and maintained in defence of this singular
act make it a positive duty to continue the work of criti-
cism. A mere contest for personal opinion has no charm
for me, neither have I the disposition to prolong a contro-
versy which requires the discovery of new materials of
evidence for its absolute determination. But my learned
and honored friend, very ably expanding his brief remarks
after listening to my paper before the Massachusetts His-
torical Society, into ‘'* Reasons for concluding that the
Act of 1711 . . .. became a latv,” has introduced
certain assumptions whose validity is really, as matter




6 Witcheraft in Massaclhusetts.

of historical interest, far more important than the de-
cision of the question of fact which has occasioned our
discussion. I should hardly follow him to note or correct
mistakes relating only to the details of my own argument,
which I do not care to repeat or reinforce ; but his zeal
and enthusiasm as the champion of the Act of 1711 has
betrayed him into elaborate statements both of law and
fact, which not only multiply the number of exceptions
to our uniform agreement on historical questions,” but
demand instant challenge and careful correction,

Before proceeding, however, to the examination of
these statements, which are the chief occasion for the
present publication, I will briefly notice the minor points
alluded to in his reply to m Y “ Supplementary Notes,” etc.

His statement of the ‘“issue as it stands” respecting
the Act of 1717, may be abbreviated. It involves simply
the truth of the assumption that the act was signed by
the Governor, impressed with the Province Seal, and pub-
lished with due formality.' The only evidence produced
to sustain this assumption is a printed copy with the date
1713, which he thinks able to stand by itself, without any
shadow of doubt. He gave no credit to the Salem MS.
until after the discovery of this printed sheet. The contem-
porary notices adduced may all be referred without vio-
lence to another piece of legislation—*leaving absolutely no

SUpport to the ““only conclusive test of the passage of the
Act” in question.?

1 ; : i
.If any one should thinj that too great stress is laid on the necessity of
ﬁ-'nh;g and publication, as well as signature by the Governor, let him turn to
iy, 7o St :
a gl nce Laws : fii,, g3, 962-3, and find the Commissioner’s notice of
N act with per‘ﬁ:ct record of everything except the Province Seal, yet not rec-
ogmized or admitted among the Statules
* Since i : P
e (f]ct; “II)’ prcvm‘us' Paper was printed T have met with and furnished to
hw.mxo:: ]el an additional contemporary reference to “the General Conrt
: 7 take : i ;
g 0 off the attainder,” in My, Upham’s extracts from the Salem
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The reference made to bills of attainder (although they
have nothing to do with the subject of discussion), re-
minds me of certain proceedings of the General Court of
Massachusetts in 170-67, which curiously illustrate their
conceit of authority and passion for imitating the Par-
liament of England. Bills of attainder and of pains and
penalties were (as is well known) acts of Parliament for
putting people to death, or for otherwise punishing them
without trial in the usual form. In 1706, certain Boston
traders having been engaged in an unlawful, if not treason-
able intercourse with the French and Indian enemy, were
held to answer at the Superior Court. The public mind
having become greatly excited by the course of events in
the war, the General Court resolved *‘ that the Superior
Court had no jurisdiction, and that a parliamentary inquiry
was necessary.” The criminals were arrested and com-
mitted by warrant of the Speaker of the house ; and a for-
mal impeachment, in the accustomed style of the House
of Commons, was sent up to the Council, which was thus
supposed to possess the judicial power of the House of
Lords. The house was unable to support the impeach-
ment ; the accused were at last tried by the whole legis-
lature, and judgment was rendered in six separate stat-
utes, inflicting pains and penalties on each defendant.
When they reached the Attorney General in England, he
gave it as his opinion : *“ that the assembly have no power
from their charter to act as they have done ; though they
may make laws, they cannot execute them ; that these
acts were not fit to be confirmed, because they would form
a precedent of dangerous consequence.” The acts were
accordingly repealed by the Queen, who at the same time

Church Records, March 2, 1712, printed in his Zectures, ete. (1831), p. 124,
and History of Witcheraft: ii., 483, which, like all those before mentioned in
this discussion, I refer to the * Report” act, whose passage into o law no

boly doubts.
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provided for the prosecution of the crimifmls in t_hc (?l:d;
nary courts of law. (Chalmers ; Zntroduction to History o 3
the Colonies: 309. Hutchinson : ii., 154 ¢f seq.) In thes

cases Governor Dudley dared not refuse his approval, for

he was himself charged with complicity in the transactions
which had provoked public indignation,
to add that these w

lation in

It is proper

ere the only instances of such legis-
Massachusetts.

Mr. Goodell says that ** bills to reverse or set aside at-
tainders were classed with private acts, both in Old and
New England.” His list for Old En
tended. To the cases of “ William Russell, commonly
called Lord Russell, Algernon Sidney, and Alicia Lisle,
Widow,” he might have added, besides many others be-
fore and after, that of Leisler, Milborne, and Gouverneur,
noticed in my paper. But his range in New England is
not a wide one, for the list of such acts is very brief—
there being but one that can be mentioned besides the act,
in question! 1 have not claimed that this would have
been a public act—but it is obvious that ;
involving its authority had ever come before a competent
Court in Massachusetts, the judges would have been bound
to take notice, at least of the last provision of the act,
without pleading.”

gland might be ex-

f any question

I did oz allege as even a formid

able, much less an in-
superable objection tg the Act, th

at it did not appear to
18 His Exeell
of Samue] Vet
Phillips, Juur,

ills passed for the Puanishment
awson, William Rouse, John

ely, Declaring that he gave his
ies Prerogatiy

ency signed the siy several B
ch, John Borlang, Roger 1.
and Ebenezey Coffin, respectiy.

0y with a Savin
S, as he i

& of her Majes
mmanded, ang ordered t}
Court Records.- viii,, 243 (

* Private statutes are
plentling; such as concern only a particular
Public statyes are those of whigch the Co
out pleading op Proof.  Bouyiey . Law

e referring to the
’ at they pass the Seal.”—Gen.
September 4, 1706),
those of which the judges will no¢ take notice without
species or person,

urts will take judicial notice with-
Da'm'wm;j'.
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have been laid before the ministers of the Crown. On the
contrary, I was (then as now) well informed that it was
““not usual to send copies of the Private Acts, the Titles
and Purport of them being contained in the Minutes of
the Assembly,” z.e., the General Court Records, which
were regularly transmitted to the Board of Trade." I said
it was ‘‘ measurably certain that neither the Actof 1703, nor

! Province Laws: ii., 94. Tt is not. necessary here to ingnire into the rea-
sons why this method was pursued; but T may remark that it had grown up
in direct violation of the instructions to the Governor and Secretary of the
Province, which were very stringent in respect to the punctual transmission of
the Laws required by the Charter.

The Governor was required

‘* To transmit authentic copies of all Laws within three months of their be-
ing enacted, with duplicates by the next conveyance, upon painof the King's
highest displeasure and of the forfeiture of a year's salary,”

The Secretary was required

““To provide transcripts of all Laws and Journals of the Council and As-
sembly, to be transmitted to the King and Committee of Trade, upon pain
of incurring the forfeiture of his (the Secretary’s) place.”  Colomial Entry
Book : No. 62, p. 395.

Governor Phips discharged the duty thus imposed upon him very punctually;
for it appears that as early as February 20, 1693, he transmitted all the laws
of the political year 1692-93, excepting the fourth session, in March, Zetter
of Phips to the Earl of Nottingham : ¥ebruary 20, 1693. The following
document shows that the House of Representatives were not satisfied with
the results of their lIabors, and desired to review them,

[Mass, Archives: xlvii: 141.]

THE proposall of y¢ House of Representatives to His Excellency ¥ Gow, &
Councill,

It was proposed to y* Hon'™ y* Last Session whether it might not he a
meet expedient to stop y* sending of our Late Laws till better considered and
digested, finding many imperfections in ym,

It is still proposed to y® Hon™ y*' it may be, y* Laws may vet be stopt,
haueing upon y* prsall of them further found more and more cause for it,

These proposalls orderly read in the House of Representatives, and voted

in y* Affirmative and sent up for Consent,
WiLLiam BoxD, Speaker,

March g, %%,
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i e
this alleged Act of 1711, ever came under the ‘notlce of tlll :
Privy Council,” etc, I am still of this opnuon,.not_\\’lt;
standing Mr, Goodell's assertion that *“ the constltutloncjiql
ity of the Act was not questioned by the Solicitor Gener:

of England, when the Act of 1703 was laid before him,

by command of the Lords of Trade; a Proceeding which
Dr. Moore too ha

stily assumes could not haye happened.’
If my friend has any evidence in his possession that tht?
Act of 1703 was at any time +¢ laid before” the law officer
of the Crown, or ever came under his notice, “ by com-
mand of the Lords of Trade,” surely this was the time to
have produced it. Again, Mr. Go_odell SAYsS—*“ no list of
the Acts of 1711 has been found iy the British Archives,”
and *“ proof of the bassage of three of the Public acts of
that year must rest upon the existence of 4 Printed copy
OF copies,” etc, Yot in his great work, the Lrovince
Lazws, i, 902, he records the fact that there is « i, the
Public Recorqd office, a list of Acts regularly sent tq the
Privy Council, containing the titleg of the three Acts of
1711 Which statement g correct ?

The category of the act i
of the Particulars
the status of the ot
Printed contempor
official authority."
this statement, Iw

hich
her three gets named, <« They were
aneously, in dye course, and by regular

As my criti oubt any part of
: onder that he should attempt to eyade
1t's force, My l{nowledg i from the same
kind of evidence a5 that ich he founds the authority
of the act i, Question, That act Was 70f printeq contem-
Poranegusly ;

I regulay official author-
ity.  Mr, Goode 5

it is not Pretended that
published by

sumed to hay

: the Contrary,
€ been Print
sage, prob

ed, a Year or tyq
¢ demangs of persoy

it is as-
after jtg pas-
18 interested,
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who: could not be so conveniently and cheaply supnlied
with manuscript copies.”

He gives us no hint of any theory which would account
for such an extraordinary demand in 1713 for copies of
this act, which two years before, when the subject was in
its highest tide of interest, had been entirely satisfied by
one ordinary uncertified manuscript copy. The most
careful research has revealed no other trace of a ¢ great
demand on the part of those interested.”

If we suppose that there was at any time a genuine call
for copies duly met by this publication in print, is it not
passing strange ? that among so many families to whom it
might have been in all coming time a sort of patent or
charter to rescue their names from perpetual infamy, but
one copy should have been preserved, to be *“ signed,” as
Mr. Goodell expresses it, by a Salem wag, whose fame as
a joker has survived almost all other knowledge and in-
formation of him or his ancestry. His autograph, evi-
dently intended simply to indicate ownership, adds nothing
of value or authenticity to the relic.

Mr. Goodell contradicts my statement that the act in
question ‘‘ differs entirely in its status’ from other acts
mentioned of the same year, and affirms that *“ the cate-
gory of each is identical.” 5o far from needing the apol-
ogy he suggests for not going more fully into explanations
supposed to be unnecessary, I offer no excuse, and find
no “* difficulty in the task’ of showing the difference with
respect to any of the laws mentioned. As my friend
selects one in particular, I will follow his direction and en-
deavor to satisfy his desire for knowledge respecting that
one, with such “fulness of illustration” as will malke
‘“ cogency of reasoning " unnecessary.

““ The act for enforcing the orderof June 12, 1711,” was
passed July zo, 1711, and published by proclamation on
the same day, printed by the official printer, as the order
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had been printed previously,
announcement of this act
official statement which
of the day, the Boston
July 30, 1711,

““ Boston. On Tuesday last, the 24th currant, His Ex-
cellency was pleased to prorogue the General Assembly
of this Province unto Wednesday the 22d of August next,
after having given his Assent to ‘ Ap Act for further

enforcing and enlarging the Act Passed at their Session in
May last, against Enticing, Harbouring, Concealing, or
Conveying

or Sailors of Her
Majesty’s Land and Sea F

A further contemporaneous
as made, in the following semi-
appeared in the only newspaper
News-Letter - No. 380, July 23 to

i is Province for
the present Expedition,"

This act did not appear in the supplement to the current
edition of the laws, undoubtediy for the reason that it was
a temporary act of very short continuance, being in force
only a few weeks, until the Jast of the following October.

Its history will be shown in the extracts whicl follow,
from a volume iy which I met wigy the |

aW several years
before the publication of ¢ of the Province
i law foung by Mr.
OPYy to Mr. Goodell
original issye, like
¢ Appendix to the

he Yournas of Sir Hov-
al Commander

a, which sailed frq

ch was copied
which | quote,
I/Va!ker, K.
expedition against
the Summer of 1711
it was said, to the

volume
Eitden

in Exicnso in th

This is ¢
» the nay in the great
Canad

m Boston in

: ailure, owing,
: : unskilfulpegs of the pilots, by which
enght s}nps and nearly g thousang men were Jost in the
River 5.2. Lawrence. The volume was Publisheq in 1720.
In his Fournal, under date ot June 25, 1711, the
.3 . =} . \ !
writer, then ip Boston, says

Y The Government here, it
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seems, have issued strict orders, for preventing Desertion

from the Men-of-War and Land Forces.” Under date of
July 17, 1711, he further says: ““I had a letter from the

Governor [Dudley] with a printed Order concerning De-

serters.” The order is given in full in the Appendix
to the volume (p. 198), with the imprint : “ BOSTON.

Printed by B. Green, Printer to his Excellency the Gow-

ernor and Council, 1711." The original publication in

print may be found in the Massachusetts Arelives, 1xxi.,

784.

To this order, thus reprinted, the following note was
appended by Walker :

*“ This order seem’'d to me defective, because the Pen-
alty of twenty Pounds is not said by whom, nor how to
be levied, nor to whom to be paid, nor any Encourage-
ment to the Informer ; whereas I should have thought it
more effectual, had the Penalty of twenty Pounds been
to be paid to the Informer, and that any Sailor, Marine,
or Soldier being concealed, upon Surrendering himself,
should have the Reward of twenty Pounds, and whoever
had trusted or entertained them, or lent them any Monies,
or other Necessaries, should lose it.”

Fuly 2. The Governor issued a Proclamation to supply
the Expedition with Provisions.

July 16. The Governor, by Proclamation, called out

the Militia to apprehend Deserters.’

""The charge was very freely made that desertion was encouraged at Boston
A very copious correspondence and other unpublished docu-

at this time. e
Chalmers says of the arrival of the British

ments are preserverd in England.
soldiers and sailors of this expedition in Boston :—* When the western Chris-
tians first visited Constantinople on their way to rescue the holy city, their
religion, their manners, and their reasonings did not appear in a more striking
light to the Greeks than did those of the New English to the British officers.”
He quotes a letter of Colonel Richard King to Secretary St. Joln, from
anton, of July 25, 1711, describing what he saw and felt: f‘ We have n?et
with great difficulties, through the misfortune that the colonies were not in-
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. " 5=

Fuly 18. ‘“ This being the Day to which tdhf\:\,(je}?;;)zliw

oy e been porogued, th'ey met"lal: Exchange and
to have all things settled relating to the E:

] d i to been
De;iil_tycrlsg. * Notwithstanding all tl;at gzjaigh}(’zople e
done, Men still desert, and several F ou- e Slyliave sertled
said t,o harbour them. The General Asa»et and are about
:hc Exchange of Monies at ft,of.. per cent., d
S ctio prevent Deflcr:l;ogt.ated before, July 20th, 1717,

Khis acewag pesse) day in print, accompanied by a
2o issucq i ; 1:181&5(;;12501‘11(3;, both of which are reprinted
‘Pri}(:::?z:;z;gix to the volume, PP. 231 ¢f seq., with the
]ir:nprint of the official printer.!

On the next day Walker was w
of the Council and Assembly, w
pressing their good intentions
service. Walker, in his reply,
they would make their
vigorous Prosecution of

aited on by a Committee
ho presented a paper ex-
to forward her Majesty's
told them that he hoped
good Intentions appear in the

what they had lately enacted
against such as had enticed, harbored, or concealed
Deserters, and forward them as well as Py
Fleet had sajled.

Fuly 29. He says,

formed of ayy comin
the tlnatuye,
anstpportable,
good nature, conlq hay
has done, But, if
vested with the
troops |

any
ovisions after the

““ the Act of Assembly for that pur-

g two months so
and sourmpess of these

oner, and through the interestodiresss
And no map living,

Leople, whose ) Ly pocrisy

but one of General Hijp
¢ managed with
such a man yer -

(4%
Queen’s royal au

and canting aré

s good sense and
that patience and dexterity that he

"th nothing e could depend on, though
thority, and supported by a npumber (_}‘
3,500 veterans] Suflicient 1o redice by force all the colonjes, it 18
€asy to determine the respect anpd obedience her Majest)’ may reasonably ex-
Pect from: them for the future,» The acrimon

i » that the New Enel; signed to defeat |
able command,— 4y, o Ifist,
gain reprinted iy Provinee Laws ; iy 902-3
al printer,

¥ of King arose from his con-
he expedition, wherein he
of the Colonies: p- 324

» Without the imprint of the

offiei
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pose has had little effect, for I still hear Complaints of
Deserters.”

On the following day, July 30, 1711, he sailed on his
expedition.

Jeremiah Dummer, the agent of Massachusetts in
England, made an earlier historical record of ** the Act
for enforcing the order of June 12, 1711,” in his defence
of New England against the charges already alluded to,
which was printed in 1712 at London. Referring spe-
cifically to the statement that ‘“as soon as the Fleet
arrived, the People there [in Boston] debauch’d their
Men from the Service, and conceal’d 'em in their Houses,”
—e goes on to say :

““That Seamen and Soldiers will desert whenever they
have Opportunity is no new Thing, and that there should
be found in all Countries some few ill People to encour-
age and harbour 'em, is as little strange. The Question
therefore is, How the Assembly of the Province then
sitting behav'd themselves on this occasion. Why, as
soon as they were informed that such things were done,
they immediately passed an Act wherein a special Court
was erected to try all offenders of that kind; and a
Penalty of fifty Pounds or a Twelve-months Imprison-
ment without Bail or Mainprize injoined for the Offence.
And for the speedier Dispatch, the Sheriff was im-
powered to return the Jury (a thing never before done
in that Province), and all Officers required to enter any
Houses by Force where Soldiers or Sailors were sus-
pected to be conceal'd. To impute a thing then to the
Country in general, which they took these extraordinary
methods to prevent, is not only untrue, but highly dis-

ingenuous," !

It is hardly necessary to add here more than the briefest

' A Letter to a Noble Lord, concerning the late Expedition to Canada,
By Jer. Dummer. 8Svo. London, 1712. Rep. Boston, 1746.
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reference to Hutchinson's notice of the Act, which may
be found in his second volume, with which all are familiat-
History of Massaclusetts : ii., 192.
I commend this brief history, embracing several
“scraps " which indicate “ official recognition” of «the
Act enforcing the order of June 12, 1711,” to my friend *
careful study, with the assurance that if he can, by SHe
cessful research or any skill of art or learning, put s
favored ** Act " into an “identical category,” I shall be
delighted with the result, and will accept it for 72/ Coi]eC:
tion with due public as well as private aclmowledgment_'_
My estimate of the literary value of the statute-bool‘b
of the early part of the last century is more favorable th_al:,
that expressed by my friend. They are certainly super’©
both in style and matter to a great part of the theolo
rubbish of the day, and I find some good literature g
thoughts well expressed, in those quaint old lzlwsd—-man'}f
of which were such as to justify the opinion of a vel{
competent critic, who said that he *“would rather see(;
for true intellectual harmony of language in an Act o
Parliament—if any arduous matter of legislationt b'e i
hand—than in the productions of our popular “"”teli'l;
however lively and forcible. An Act of Parliamen® 0
such subject matter, is studiously written, and e“{pCCts‘ch
be diligently read.”*® The criticism, however, to whi

oicd
o
00

] sopad 787
1 Mr, Goodell refers often and kindly to my collection of the Pl'mt‘.: to
sportunity .

cords of Massachusetts Legislation, and I am happy in this oPPY | ai
renew my thanks for constant sympathy, as well as frequent and 11|Jf3r=-‘;rﬂ
during my labors to make it complete, T accept with pleasure his canbtﬂcs;
lations on the success of my endeavors and the completeness of my volu arye
but in reply to the suggestions made by him more than once to the cont!
I must repeat the language used before, that ¢ I find not one act [oF aa
legislation in the whole series so nearly without any support, s0 .‘“_'pm 2,,5(]
in itself, or so questionable in shape as it now reaches us”—=23 his %
Act of 1711.
2 [enry Taylor : Notes from Life, p. 176.

q,l}le



A Swummary Vindication. 17

Mr. Goodell refers, was not directed against the want of
elegant diction or accurate punctuation, but was intended
to emphasize other objections on the score of omission,
imperfection, and general incompleteness. The compari-
son was with other and similar laws—in pari materia—
not with the more exalted standards of literary criticism,

As respects my friend's acknowledgment of a fault in
animadverting upon the legislative committee of 1710-11,
he explains altogether too much. He says: ‘“Though
the illustration fails in this instance, the charge [of care-
* lessness]| is equally well sustained by their omission to
report the name of Thomas Rich—Goodwife Corey’s
son by a former marriage. On referring to my notes, I
find that this was the only omission I intended to point
out; but in the hurry of composition I was in this par-
ticular led into a misinterpretation of my brief minutes,
probably by noticing that the Christian name of the
mother did not appear either in the act, or in the com-
mittee's list sent to Sewall.”

[ am unable to discover any possible reason why that
Committee should have ‘‘ reported the name of Thomas
Rich.” He was certainly not one of the *“ Sundry per-
sons prosecuted for Witcheraft in y® year 1692,” and his
name had no right to appear in either of the lists required
by the legislature. It was my own criticism that the
Christian name of the mother did not appear in the act;
and its omission in the list sent to Sewall is not singular,
for her name does not appear there at all! I may add
here that I did not suggest any ‘‘ refutation ™ of the dec-
laration by the Committee that the claims had been
abated, but simply called attention to the clear contra-
diction between the report of the Committee to the legis-
lature, and the letter written by Jewett to Sewall, both
printed by my friend, who now says: ** Jewett, who acted
as Chairman of the Committee, was probably responsible

2
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for the omission in the act, as it is very likely that he
drew the bill.” Mr. Goodell furnishes no evidence that
Jewett acted as Chairman of the Committee, or that he
drew the bill, and to me it seems improbable that he did
either—although it is evident that he was the P!'i“CiP_a[
« working ' member of the Committee of Award and
Distribution.

My friend’s suggestions respecting the _
Records throw no additional light upon their deficienci€s s
neither do they justify the “ anachronism,” as he calls it
which I pointed out in his statement that “the act i ques”
tion “had passed the several stages of legislatioﬂn s
fore the report. The statement was not “ obscure,” PUf
erroneous and misleading.. There is a genuine aﬂﬂcl}‘
in his further statement respecting the dUE{I"
cate copies of the General Court Records made subS?.
quently to the destruction of the originals by fire' |

did « fal

this were true, it would not be strange if they E
; enterec:

ly

f

General Court

ronism "’

to contain some important passages originally e,

It is hardly necessary to say that my friend has enti’®
misapprehended the use of the ' Hutchinson cxtf““frh i
1770. Itwas not at all what he represents it to be. "
intention was simply to emphasize the fact that the -er-‘
dition of the paper which he produces rcquil‘f_fs ac by
evidence to prove that it was ever at any time signe’ he
the Governor, sealed with the Province Seal, or P iblis
with due formality. } . oring

He disposes of ‘‘ the extraneous evidence " by ign Lor*
the reference to Hutchinson, and saying that Parsof JthC
ing and Governor Belcher were just as jgnorant © "
appropriations as of the reversal of the attainders. Lerd”
now more than ever convinced that substantial petiifl and
tion was the great duty as well as desiderawm'mcnt
therefore less disposed to press that part of the argt

! See APPENDIX : V.

&
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against the Act; but I must remind my friend that while
the demand by those gentlemen for further appropriations
does not show that they were ignorant of those already
made in 1711, the fact that they demanded restoration in
point of character clearly proves that they looked upon
the former proceedings as insufficient in that respect also.

I may note here, though a little out of its order, Mr.
Goodell's dictum on the subject of authority to pass acts
reversing attainders. He brushes aside all the legal
authorities cited with a sweeping opinion of his own. *‘ In
this Province, of course, the General Court performed this
Parliamentary function,” Z.e., the removal of attainders.
Why ¢ of course” ? If a case of corruption of blood had
ever existed in Massachusetts, does my friend really imag-
ine that the General Court, even if it had possessed * the
high and transcendant power of Parliament,” could have
restored the blood of a convicted felon without the Royal
sanction duly expressed? Does he suppose that a Gov-
ernor, who (by his account) could not pardon an offender
without express direction in the case from the King, could
join the other branches of the legislature, to remove all
the consequences of the judgment against him——King or
no King ? Such an opinion is certainly inconsistent, from
Mr. Goodell’'s own stand-point; in view of the facts it is
absurd.!

As respects the supposition that Governor Dudley may
have found reason to withhold his approval from the Act
of 1711, notwithstanding he had signed a similar act in

I Mr. Goodell says elsewhere, ** At that time the supremacy of Parlizment
was generally recognized.” When Increase Mather found it necessary in 1692
to defend himsell and the new Province Charter by magnifying the powers
which it conferred on the Legislature, the highest note he struck was * the
General Court has, with the King's approbation, as much power in New Eng-
land, as the King and Parliament have in England.” My friend should re-
member that ‘“the germ of that resistless band of patriots” to whom he
refers can hardly be said to have sprouted as early as 1711,
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sons, was not only without but also directly against his
Pastors advice ; All the Ministers then in the Neighbor-
hood, will bear witness for me, that they know this to be
a Falshood.” Some Few Remarks, etc. 17015 P- 39. In
his Life of Sir William Phips, reproduced in the ** Mag-
nalia,” his statement is : * His Excellency first Reprievec
and then Pardoned many of them that had been Con-
demned.” Pietas in Patriam. 1697 ; p- 79- ﬁ[:zgnﬂ/z}z i
1702 ; p. 63. And lastly in his memoirs of his father,
published in 1724, after making the claim that Increas€
Mather's Cases of Conscience, etc., *‘ gave the most Ilu-
mination to the Country, and a Turn to the Tide '
the delusion, he says: “ Upon this, the Governour par”
doned such as had been condemned, and the Spirit of th’ff
Country ran Violently upon Acquitting all the Accuset:
Parentator. 1724 ; p. 166. Compare the English Abridg-
ment, with preface by Calamy, printed in I.ondon. 17255
p. 63 -

Neal (History of New England. Second Edition, vol.
ii., 164) says: ‘“ Sir William Phips after some ti.me”pﬂ"‘
doned all that were under sentence of condemnation.

The only contemporary authority which comes short ©
the full statement of the fact of pardon, is that of Hale, who
says in his work : ¢ Sir William Phips, Governoul, Re-
prieved all that were Condemned, even the ConfeSSOES'
as well as others.” Modest Enquiry, etc. 1702 ; P 30

Here it is well to remember that of the thirty-on¢
condemned, twenty had been executed — nineteen b}C;
hanging and one ‘ pressed” to death—two at least ha
died, one of them in jail," and three had been exoneratét
by the Act of 1703, so that there could have been no
more than six survivors in I7IT, to be referred tO a9
lying under the Sentence of the Court and liable to

’ against

. . o "Sﬁion
I Anne Foster, whose son was obliged to pay A2 16s. to obtain pPosse

of her body for burial.  Upham, ii., 351, 384.
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have the same executed upon them.” There is no evi-
dence that any one of them apprehended any danger on
that account.

On the other hand, is it possible ? that among the
people of Massachusetts, after what Mr. Palfrey calls
«¢ the drunken fever fit was over, and with returning so-
briety came profound contrition and disgust . . .
compassion for the bitter misery which had been in-
flicted, and . . @ sense of the hard and reckless un-
fairness with which the designated victims had been
judged and doomed "—is it credible ? that the authorities
of the Province ‘“still held out against the return of
reason '’ so stubbornly as to keep any one of the small
company of condemned survivors without final and ab-
solute relief from the death sentence—under the threaten-
ing shadow of the gallows—for nearly twenty years !

Yet the authorities I have quoted, as well as similar
statements repeated in the petitions for redress at various
times subsequently, which are referred to by Mr. Goodell
himself, are all thrust aside by his declaration that ‘‘the
unsupported testimony of all of them would be entirely
insufficient to prove that Governor Phips violated his in-

structions and set an example which was never followed
'

by his successors " !
Mr. Goodell further demands record evidence of what

and how many pardons were granted ? when were they
pleaded ? and how were they communicated after sen-
I will not undertake to gratify his curiosity re-
specting these details—neither shall T call upon him to
produce the records of the Court to prove that they were
condemned ; but what record evidence, or evidence of any
kind has he, to show that in pardoning the condemned
survivors, as Calef and Cotton Mather expressly state
that he did, Governor Phips violated his instructions? Or
s never followed his example? Or for

tence ?

that his successor
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the statements concerning the conditions and limitations
of the pardoning power in Massachusetts ?

““ The pardon of felonies' was never at any period in
the history of that Colony or Province a “prerogati\'e_
specially reserved by the Crown,” excepting in cases ot
treason and murder ; neither was it under greater limita-
tion and restraint there than in other colonies. The
Colony charter conferred full and absolute authority t©
pardon, as well as to correct and punish offenders, agree-
ably to the laws to be established by the government ;
and under these laws, the Genearl Court only had power
to pardon a condemned malefactor, though the GOV~
ernour and Deputy Governour jointly agreeing, or any
three Assistants consenting, had power out of Court t0
grant a reprieve till the next Court of Assistants OF
General Court.’

The commissions to Phips and his successors contained
the usual grant to the representatives of their Majesties ©
full power and authority to pardon offenders, and remit
their fines and forfeitures before or after sentence given—
excepting in cases of treason and wilful murder.” ‘A“
notwithstanding the construction put upon it by my frien®
—the royal instruction limiting this power in the matt€!
of fines, forfeitures, and escheats, had nothing to do with

V Mass. Charter : Ed. 1689, p. 23. ZLazs: Ed. 1660, p. 22. Ed. 1672
P- 35- s wheré

*¢¢ And we do hereby give and grant unto you full power and aulhorlt}., “’1 8
vou shall see cause and shall judge any offender or offenders in capital oaF
criminal matters, or for any fines or forfeitures due unto us, fitt objecls .nf o=
Mercy, to pardon all such offenders and to remit such fines and r”",reituri;
Treason and wilfull Murther excepted, in which cases you shall likewise h]-'l =
power upon Extraordinary Occasions to grant Reprieves to the offend®
therein to the end and untill Our pleasure be further known,” ete.,
12, 1691, . R O. Col. Entry Book, No, 62, page 353. Bellnmont’fﬁ c 6
mission contains the same words, 2 XK. O. New England, B. Zas 'I' ol. Jie;
2. 252, I am indebted to Mr. Goodell for the opportunity to use his coP

of these commissions,

Decembe’
om-”



A Summary Vindication. ‘ 25

the deputed prerogative of clemency and mercy,’ which
was duly ‘‘ delegated in express language” to the Gov-
ernor.

In pardoning the “ witches,” therefore, Governor Phips
violated no instruction or instructions whatever, and his
successors undoubtedly followed his example frequently
in exercising their lawful authority to pardon offenders in
all cases excepting treason and murder.

What authority has Mr. Goodell for his intimation that
Abigail Faulkner was “ pardoned after a reprieve, by
royal charter or mandate ’? Her petition states ex-
pressly that ‘it pleased God to put it into the heart of
his Excellency, Sir William Phips, to grant me a reprieve
and att length a pardon; the insufficiency of y® proofe
being in y*® s* Pardon Exprest as the Inducement to y*
granting thereof.”*

Hutchinson,® ii. 61, says: ‘ Those [three condemned

1 Mr. Goodell has strangely mistaken the intention and operation of the in-
struction to which he refers. It was ‘‘not to remit fines or forfeitures above
the sum of Ten Pounds, or dispose of Escheats without H. M.’ direction.”
Col. Entry Book, No. 62, pp. 365 ¢f seg.  This instruction was not, as he
seems to believe, peculiar to Massachusetts, but is found in all the
to the colonial or provincial governors—or
The application which he has made of it is

Hutchinson ** unquestionably understood

evidently
royal commissions or instructions
certainly in all T have ever seen.

without warrant, not to say absurd.
this branch of the prerogative,” but no utterance of his can be gquoted to sustain

my friend’s unique interpretation and use of the instruction referred to,  And
if it could be justified, it would not be applicable in the witcheraft cases, for
reasons which will soon appear in further examination of Mr. Goodell’s expo-
sition of the laws of Massachusetts concerning attainders and the practice
under them in all periods of her history.

o Muss. Arehives, cxxxv. 113-14. In another document in the same volume,
she estimates the **money payd the Sheriffe, IKeeper, King's Attorney,
prison fees, court charges and for bonds, and for my reprieve and pardon,
L1o.” 1, 154.

5 In the original MS. of this part of Hutchinson's IHistory, preserved among
the Archives of Massachusetts, this is written : ‘¢ They were all but three ac-
quitted by the petty jury, and these three were pardoned by the Governor.”’
Mr. Poole, who edited this part of the MS., expresses the opinion that *“in
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in January, 1693] the governor reprieved for the King’s
mercy. All that were not brought upon trial he ordered
to be discharged.” This conventional phraseology does
not indicate any intention to remit the cases to Eng]and—:—
in all cases it was ‘“ the King's mercy,” or ** His Majesty $
gracious pardon ” dispensed by his representative uliqef
the authority of his royal commission. A letter from Phips
to Nottingham, February 21, 1693, speaks of the con
demned as being ‘“ reprieved till their Majesties’ pleasur®
be known.” Not necessarily their Majesties’ pleasure
about individual pardons, but the proceedings generally.,
including spectre testimony, etc. Not a scintilla of evi-
dence has ever been produced to show that a single cas€
out of the whole thirty-one condemned was remitted o0
England for consideration, at any time,

The suggestion that  the pardon which Calef refers t0
and the discliarge mentioned by others, were Pi‘Obﬂb]y

one and the same thing,” is wholly without warrant.
They were not the same thing in law or in fact. 'I];hi
d bu

receding tide of the delusion left eleven condemne A

not executed, one hundred and fifty in prison, and mo.fr
milia

than two hundred accused.' Is not Mr. Goodell famill

matters of fact the earlier draft is often more precise and accuraté t]mﬂ_:‘i];:
printed text, for the author doubtless prepared it with the original authorl
before him.” N, £. Hist, Gen. Register, October, 1870.
! Calef: p. 41. The number of those accused was estir
larger by other contemporaries. Thomas Maule, in his Ty uth Hele
and Maintained, etc., makes the following statements : ) ceth
““As Judgment increaseth against Sin, so Sin in Ve England m‘C"C“' S
against Judgment, until the hight of Sin at this time is of that hight n'u
nature, that there isno less of the Priests and their Church-Members: b
others of their hearers, than five hundred accused of Witcheraft; but som€ 4
them called Witches, with some of the afflicted Evidences (as they say)s o
give an account of Seven Hundred, all being by them accused for V\'itches’w’
which Number there is now this present year 1692, one hundred and twent :
which are apprehended for Witcheraft, of which there are 2o put to Ded 5
and about twenty were condemned to dye, but by Reason that the SPeC”e

lCh
ated to be mt
2 ! ]?,Jr!ﬁ’
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with the fact that some of these poor wretches were long
kept in prison because, having been literally stripped of
everything, they could not pay the fees on discharge?’

And does he mean to say that a Governor -and Com-
mander-in-Chief, who had no authority to pardon, could
let loose from the jails an army of convicts and persons
held for trial upon charges of capital crimes ? That would
indeed have been a peculiar jail-delivery, whether Hutch-
inson commented on it, or not!

Mr. Goodell is astonished at my assertion that the act
in question has no provision or provisions in favor of the
sufferers or their representatives respecting their estates.
I too am astonished—at his astonishment—and propose,
in view of it, to astonish him still further,

The Fathers of Massachusetts, in their Body of Liber-
ties, 1641—the CHARTA MajoOR of America, the grandest
monument extant of their supreme wisdom and sagacity—
set forth “the Civil Privileges of the Inhabitants of this
Colony" in the following words, * the swelling prologue
' of American freedom, which ought

of the imperial theme’
to their descendants.

to be more familiar than it is
¢ The free fruition of such Liberties, Immunities, and

Priviledges, as Humanitie, Civilitie, and Christianitie call
for, as due to every Man in his Place and Proportion,

without Impeachment and Infringement, hath ever bene,
the Tranquillitie and Stabilitie of

And the deniall or de-
if not ruine of both.
d safetie whilst we

and ever will be,
Churches and Commonwealths.
privall thereof, the disturbance,

« We hould it therefore our dutie an

ts, and others accorded eminent, the Rulers

Chap. xxix.: pp. 181-2.

18, Purple, M., for this extract from
See proceedings against Maule and his

Apparition hath accused some Pries

bave abated in their Speedy work.”
I am indebted to my friend, Samue

his copy of this extremely rare baok.

book in Gemeral Conrt Records ! vi., 436.
' Upham : ii., 351-354-
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are about the further establishing of this Government to
collect and expresse all such freedomes as for present we
foresee may concerne us, and our posteritie after us. An
to ratify them with our sollemne consent.,

““ We doe therefore this day religiously and unanimmlsbr
decree and confirme these following Rifes, liberties, ane
priviledges concerning our Churches, and Civill State 0
be respectively impartiallie and inviolably enjoyed and ot”
served througlhont our jurisdiction for ever.” i

The first' of these ‘‘ rites, liberties, and pri\rilegesn 13
as follows :

‘1. No man’s life shall be taken away, wo mans Jronot”
or good name shall be stayned, no mans person shall b€
arested, restrayned, banished, dismembred, nor any wayes
punished, no man shall be deprived of his wife or childl‘fg"'
no man's goods or estaite shall be taken away from M "’".’
‘nor any way indaminaged under colour of law or C‘f"-’f”ﬁ'
nance of Authoritie, unlesse it be by vertue or eqit tt1e 0,
some expresse law of the Country waranting the sames
established by a generall Court and sufficiently publ ishee ;
or in case of the defect of a law in any partecular ¢as¢ f’{
the word of God. And in Capitall cases, or in cases COE’t
cerning dismembring or banishment according to tha
word to be judged by the Generall Court.”

I have italicized the words by which in e
company of exiles from their native land absolutely )
bade “ throughout their jurisdiction forever ” all the exﬂcr
tions of feudal tyranny, which had been consecrated O_
centuries in the English law ; and swept away the bul‘n
densome ceremonies and grievances which still rested ©

ffect that little
for-

is eviden®
Ort aber

" he
ning !

1That this law was neither forgotten nor misunderstood in 1692,
from one of the ** Observations wupon the Laws of Massackusetts—
1692,” printed in Prozince Laws ; i., 109, referring to the act contal
local laws: * the first of those locall Lawes in the Massachusetts LW o
bids any process in the Law without a Law in that Book warrant the sam®
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the greater part of the broad acres of their ancient home.
This prohibition is more definitely expressed in the tenth
and eleventh ‘¢ Liberties,” which established their con-
struction of the Charter-—the warrant of the same: by
which their tenure of lands was—

“To BE HOLDEN of ws, our Heirs and Successors, as

of our Mannor of East Greenwich, in our County of
Kent, within our Realm of England ; in free and common
Soccage, and not in Capite, nor by Kunight's service,” etc.

Charter; Ed. 1689: p. 10.
““ 10. All our Lands and heritages shall be free from

all fines and licenses upon Alicnations, and from all
hariots, wardships, Liveries, Primer-seizins, yeare, day,
and wast, Escheats’ and forfeitures upon the deathes of

Parents or Ancestors, naturall, casuall or Juditiall.”

“11. All persons which are ot the age of twenty-one
yeares, and of right understanding and meamories,
whether excommunicate,” or condemned, shall have full
power and libertie, to malke their Wills and Testaments,
and other lawfull Alienations of their Lands and Estates.”

These words constituted the magical formula, by which

corruption of blood, escheats, and forfeitures upon at-

! Their subsequent enactment respecting ** Escheats” also shows that the
only escheats recognized or allowed were for want of heirs or owners. 1t pro-
© >

vided that *¢ where no heire or owner of houses, lands, tenements, goods, or

chattels can be found, they shall be seized to the public Treasury, till such
heires or owners shall make due claims thereto ; unto whom they shall be

restored upon just and reasonable tearmes, [1646.1" Mass. Lazos : Ed. 1660 :

P. 30. ZFd. 1672 : P. 49 . "
244 The excommunicate is held as az Heathen and Publican.”—Lechford :

Plain Dealing : p. 13. Vet he rested nnder no such civil disabilities as in
L g s . = e

England, where the spirilual courts contiued lo exist \:. ithout z.!ltemt‘mn

from the period of the Reformation to the present century in all their ancient

i isti T ¢ icati Jew Eng-
rigor, full of characteristic abuses. The excommunication of the New Eng

land Churches was but a feeble parody of that of England, by which the cul-

prit was deprived of every civil right, and put out of the pale and protection
of the law, Speeches of Sir Samuel Romilly : 1., 374
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tainder for crime were not only excluded thenceforth fo';
ever from the limits of Massachusetts, but in due tlll_“h
is

disappeared before the fundamental law of all Eng
America, now the United States. Although this Jand*
tenure ennobled by freedom was common to other €@ %
nies founded by England in America, under the g"eat
original patents granted by King James I., and confirm¢
by his successors, the Colony of the Massachusetts BaY in
America was the first to introduce its appropriat¢ 'a“

most valuable incidents into direct and positive Ieglsla'
tion, so as to fix and maintain them in everyday life an

practice. This statute law of Massachusetts, through 'a
her history, never once gave way to the English doctrmf:'
concerning the consequences of judgment in felony OF at'
tainder in outlawry, which was never recognized Of " !
mitted in that Colony, Province, or State.' So far fl"",]r
making the laws of England the grouud-work of the!
code, they preferred the law of Moses, in that pranch oc
law, more especially, which was distinguished by the ﬂa[“_].
of crown law, and their disregard of the rules of the Coﬂ.l,
mon law is too notorious to need comment here. .Th.zin
adoption of the Jewish criminal law involved the I'CJeCtl'u

of the theories and practice which were rooted illc
grounded in ‘“the old laws of England ;" so that ]
crimes and their punishments which were defined f‘m
established under those laws were widely different ﬁ(.j

those in Massachusetts, where felony,* as a crime whl

in€l
nd Term”

! The entire proceedings of the special Commission of Oyer @ the PA¥
son

in 1692, must be regarded as an exceptional series of unlawful act
of each and all the officials concerned. See ArreENpix: 1.

? The word felony being wocabuium artis, we must have reco
contmon law for an explanation of the nature of it; which tells v no
an offence punishable with death, with forfeiture of goods, with cor & ettt
blood, asa consequence whereof the land will escheat to the lord (p7? ¢ et
Aredis, and not as an immediate forfeiture) in all places, except 1"
etc. Robinson's Laiw of Kent, Wilson’s Ed,, p. 294.

urse W‘t i
1s that !

rupti®
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involved the punishment of forfeiture, was, strictly speak-
ing, unknown.

Hutchinson says: ‘‘ Traitors and felons might dispose
of their estates, real and personal, by will, after sentence,
and if they died intestate, distribution was made, as in
other cases, there being no forfeitures." They held their
lands, as of the manor of East Greenwich, in the County
of Kent, in free and common socage, and not in Capite,
nor by Knight service. They strangely * supposed that
socage tenure included all the properties and customs of
gavelkind, one of which is

¢ The father to the bough,
The son to the plough.””

According to some copies of the Custumal of Kent, the

verses were
¢t The fader to the bonde,
And the son to the londe.” ?

Until the contrary was proved, all land in Kent was
presumed to be holden by this tenure, which is more cor-
rectly described as socage tenure, subject to the custom
of gavelkind, the incidents of which were a part of the
law and custom of Kent—a remnant of Saxon liberty.
“If lands are alleged to be in Kent, it shall be intended

says, referring to the case of Mistress Ann

! In another place, Hutchinson
¢ there was no forfeiture of goods

Hibling, executed for witcheraft in 1656,
for felony.” Hist. of Mass. © 1, 188.

2 This word ¢ strangely ™ <hows that Hutchinson knew less about the mat-
ter than the men whom he criticised. They were right and he was wrong.
Some of the incidents of gavelkind were not in use in Massachusetts, and
among them doubtless were those referred to by Winthrop, in the Declara
tion of the General Court, in 1646, which mentions ‘¢ Laws of Gavelkind in

= ; .1
Kent, more repugnant to the common laws of England than any of ours,

Hutchinson Papers: 210

8 MS, copy of the Comsueltt
in Robinson's Latw of Aent !
the County of Kent : 1, exli-ii., 14-

Jines Kaneci@, in Lincoln's Inn Library, quoted
Wilson’s Ed., p. 289. Cf. Hasted's History of
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that they are gavelkind, if the contrary doth not appear
2 Sid., 153. By Hale, Ch. J., gavelkind is the law ©
Kent, and is never pleaded but presumed; and it has
been held that the Superior Court may take notice g
cavelkind generally without pleading. 1 Mod., 98 ; CM"
Car., 562. Under this law children inherit their father ®
land, though convicted of felony, or even murder, thoug®
not treason. The custom runs with the land. The cu5”
tom of Kent is that gavelkind land is not forfeited nof
escheated for felony, etc. Bacon: Use of the Law. Works:
xiv. 407. X
NATHANIEL WARD, the “ Simple Cobler of Agawaly
the law-giver of the Puritan Colony, at one time a penefic!”
ary and *“ daily beadsman "' of Sir Francis Bacon, necdﬁt
no instructor as to the customary law of England, of “’]‘a‘
liberties and privileges were warranted by the King's char
ter. In that inimitable book, the Cobler, best know? © o
his writings, he tells us that he had ‘“read almost al t]lls
Common Law of England and some statutes,” anc 1lis
greatest work, the Body of Liberties itself, vindicates ]3
just claim to exalted rank as a lawyer, a statesman, an >
patriot. There was no want of knowledge of law ﬂf“mus
the founders of Massachusetts. In Winthrop's fam© :
reply to Sir Henry Vane, in 1637, the old Governor ?‘w
that he had ¢ reade over all the laws of England, ant oS
the generall customs and privileges of the kings {SUbJ‘;e),
there.”* Hutchinson Papers:92. They knew what t g
were doing, when they proceeded to execute the P’O“{h"
of the charter, and even Chalmers notices “how muc,
their “ dexterity extracted from it.”" Tntroduction to
» by Samuel v

ards

! Epistle Dedicatory to * Fethro's Sustice of Peact,
Lond,, 1623.

? Gee also Winthrop's masterly comparison of the
Massachusetts with Magna Charta and the ¢ Common Law
Hulchinsor Papers: zot. ¢ All lands and hereditaments shall b
all fines, forfeitures, &c. Liberty 10, among the ** }.-“umlamenm“s’

f
alls” i
lant
from

¢« [Pundamen
f Eng
e fre€
etc:

es 0
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tory, etc., p. 38. Their wisdom and prudence were nowhere
more conspicuous than in their cautious and careful settle-
ment of the laws for their government. I trust that it
will not be thought travelling too far out of the record,
to mention the fact in this place, that the sixteenth article
of the Body of Liberties was expressly designed, by the
declaration of a great principle of public right, to abolish
the forest laws, the game laws, and the laws securing
several and exclusive fisheries, and to make them all free.
7 Cushing, 68. Itisinteresting also to recall, at this point,
the disposition among the founders of Massachusetts to
destroy all the leading distinctions recognized in England
between real and personal property, and to place land on
the same footing with goods. Had the extent of their
authority been e{jual to their wisdom in affairs, the world
would not now be waiting for the last reform in the same
direction in breaking down *the artificial and absurd
barrier between real and personal property.”

Their methods were not forgotten in those later evil
days which came upon their successors towards the end
of the Stuart dynasty, when they declared, *“ ourgrowing
up to such an orderly settlement hath bin the genuine
offspring of his Majesty’s charter granted to us under the
greate seale of England . . . and his Majesty’s char-
ter being under God, our only security against the
malice of our adversaries in this respect, any little
breach in the wall would endainger the whole, and there-
fore as his Maj* hath bin pleased by his gratious letters
sent unto us again and again to confirm the same, wee
would not that by any concessions of ours that
any the least stone should be put out of the wall. Jass.
Records - v. 202.

Here was still something of the tone and temper of
the ‘“ ancient days, in the generations of old.” They
had not yet quite forgotten how ‘ to do the first works”

”
2
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—although it was to this period that Increase Mather
afterwards referred the beginning of the ¢ great decay ©
the power of religion throughout all New England,” aP
the lamentable ‘“ apostasy " in the churches. [

In Edward Randolph’s ¢ Answer to severall heads ©
Enquiry,” etc., October 12, 1676—he placed in the fore-
front of his list of *“ the Iawes most derogatory and contrd”
dictory to those of England,” the following : ** All pe”
sons of the age of 21 years, bemrr excommunicate or €0
demned, h‘wc liberty to make wills and dispose of lanc®
and estates.” Hutchinson Papers : 482.

It was in accordance with this suggestion, no doubt
that the King's Attorney General mcludcd it among his
objections to the laws of Massachusetts in 1678. T,Ic
General Court responded with confidence on this poi”t‘

““ As to what is objected against persons Condemn€

making wills, &c., wee conceive it to be according 10 o4
patent ; and its originall, viz' that of East G1eem\1tC"
according unto which, as wee conceive, notw"standing ! ],.
father’s crime, yet the children are to possesse the estalc:
Mass. Records : v. 199. 10

This prompt reply silenced the attack, which does’ nt
appear to have been renewed even during the subsequ®
fatal assaults upon the charter itself.

I may remark here that I do not expect any son!y
Ma%sachusctts or of New England to attempt, n0F ih

‘outside barbarian or foreign devil ” to succeed in o
attempt, to prove that any part of the recoﬂ'“”ed ld“:.lg
Massachusetts was void, however apparently rcl;ht
nant to the laws of L.nrrland " There was a vitality 1" 1i
legislation unquestionably born of the confidence? w o
its authors 1cpoc;ccl in the *“rules of xlrrlltCOLlan‘5‘5 Lﬂ 75
““the law of God ;" and it is one of the marvellous thi; rjo
in the colonial history that appeals to England Wt
rarely, if ever, successful,
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I find no traces of judicial recognition of the common
law forfeitures, or the early statutes creating like for-
feitures, and I do not believe that the record can be pro-
duced of a single case of actual forfeiture and corrup-
tion of blood whether for treason or felony, within the
limits of Massachusetts. I have the highest authority to

sustain me here.
NATHAN DANE, ¢ the great legal antiquary of Massa-
chusetts,” says, referring to the law of 1641, and the prac-

tice of Massachusetts: ¢ Our practice has always been

on the principles of this law; hence, there has been no

; g i
forfeiture on one's death on conviction, or suicide," unless

enacted by some particular statute creating the crime.”

Abridg. Am. Law : Chap. 136, Art. 2, § 4. .

Again—** except this clause . there is no statute
or clause of a statute . . [of the Colony or Prov-
ince] of Massachusetts, that respects the forfeiture of es-

tates, real or personal, for crimes.” Whether the
Colony law has been considered as in force in the Prov-

| Gee AppEnpix: 11, for notices of law and customs, both English and

American, respecting suicide. . ) !
* There is an exception to be nated here, in a statute which evidently es-

caped the attention of Mr. Dane. In 1751, upon oceasion ?f popular ,_-]Es.
orders in and near Boston, growing out of the cm‘re.ncy question, the Legis-
lature of Massachuselts passed an act to prevent Tiots; founded upon the
British Riot Act, but changing the penalt?' from death to other severe
and infamous punishment, including ¢ forfeiture of lands and tc_ncmcnts,
goods, and chattels,” etc. This was a temporary act, but continued by
several renewals to 1770. fempora’y Laws: Ed. 1742: Pp- 339,":;96_
Ed. 1755: pp. of, 345, 552- Ed. 1763 : p- 73+ CL Hutchinson, iii, o,
and Province Laws: 1. 561, note to chap. I7. o o
“The hreach of any penall law, or any other 1fusdem?anor, the for ilure
whereol belongs to the Country ™ is also mentioned in the- Co!on.y aw ;
Title, ¢ Inditements.” Ed. 1660: 43, Fd. 1672 : 79, but here and in other
the word forfeitures is used as the equivalent of fines,
tate, real or personal, of any offender,
tain parts of it forfeited, as statute

places in the same code,
and refers to no confiscation of the es
except so far as certain statutes declare cer

penalties for violation of law,
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; een
ince or State, or not, certain it is, our p,-ac;clfc s ®
in conformity to it.” 7. Ch. 148. Art. 9. § Jv.f;rs in the
Stll further—* Nothing of outlawry HPPBCIW the first
Colony or Province laws of I\fIassachuSC:fts' lause in our
we find of this process in oy statutes is a claus

. Mass.
treason act of 1777 1b. Ch. 220. Art. 759 3=
Aet 1777. 5. 7.

““ 1 should readily infer this
lie in any English colony,
statute to regulate it,

: t
process of outlawry dldl;:;.
in which there was no Cc_’qg o
But yet we have seen thEl‘f_f‘]‘:;l'”'e'
1777 no such statute in Massachusetts, yet our }C'bc’]:r‘to e
in passing the then treason act directed the.ofﬁ.n . hat
outlawed, which certainly Presupposed prima Jac itaite
there was then existing a process of outlawry in tl}C iuce'
of Massachusetts, The Colony legislature had no II](<.L156
ments to fayor outlawries op English principles ; bc]Cl“-cd
on them the goods and chattels of the party out ahere
were forfeited to the King.  And it is believed th.at t]ica‘
never were any gycl, forfeitures in America by imp

; z!'l'f'ls
tion ; ever forfeited 27 Js goods and che

; that no man Fnaliﬁh
for any misconduct, without Some express statute, 2 lb the
(0]

4N, passed for the Purpose . . .

or Americ vided
whole it seems that no Process of outlawry was Plg § 1.
achusetts, till 17821 7b. Ch. 220. Art. 8,

in Mass g8
“The English 1 does not apply.  Attainder cort

aw

- 1, these

T Mr, Dane’s on bjeet, for the illustration of w-hm[]llm tex

extracts aye introd, g of their force from an error "‘i of out”

to which 1 have noy ¢4 cal| attenticn, Aq carly as 1646, a process ;\-'hi‘:h

lawry wag e in Masmclmsett;, by the following Stamtej‘j
“Capital Lays » of the colony ¢

i
!
. the
: 3 T not Y
any capitall crime, who is qonet

TMEnts on he gy

1ced, loge nothin

de. 4

3¢ 1o render 1yig
after three Pelamatiyng
there being o
B00ds sha]] pe

full aAppearang

Pson to some magist w'tin nne’ l"qpidﬂs’
puhlickely made in ()e toune where he vs““”’,he: and
moneth betyixy oclamacan gy pclamagon, his Imhis aw”
seized on to Y" v8e of y* comon treasury till he makes

of
; . soeteade
S and syl w""drawm{r of himselfe shall stand instead
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the blood on feudal principles, therefore attainder or judg-
ment of death for heresy, or piracy, by course of the civil
law," corrupts not the blood ; and this is the case in our
law, for even in treason, the traitor is inherited by his
heirs.” 7. ch. 193. Art. 36. § 2.

I have only to add here, on this last point of inheritance,
a few words from the great master of the common law.
Coke says : 3 fnst. cap. 6, ¢ Also where the saving is to
the heir, it is well saved by the name of the heir, because
notwithstanding the forfeiture implied in the judgment,
his inheritance is saved, and by consequent #/e blood not
corrupted, for if the blood were corvupled, he could not
inherit as heir.”

The illustrations and authorities which 1 have cited will
doubtless satisfy my friend that it is not without reason
that he is called upon to believe that no forfeiture and
no escheat followed the attainders of 1692."  He will
10 longer be compelled to confess ignorance of the
authority " for this belief, or to ‘‘ eXpress his regret that I
have passed over the subject so lightly in my paper.”
But my task is not yet finished.

My friend darkens counsel by his reference to an A
of 1692. That * Act setting forth General Privileges,”’
which was a piece of legislation reflecting o eredit 0B 1S

se he can malke it appeare to y* Courte y* he

witnes to pve his crime, vnles
ndered from such ap

al abstract is

pearnuce."
t+ An out lawe:
w  Records of Mass: iii. 1og.  Laws :

was necessarily hi
» i printed editions,

The original margin
= Non-nppear;mce ina capiiall crime.
1660: p, g. 1672: P 14

The fact that this law was existing in effect and practice in Massachusetts
in 1777 is another conspicuous illust 11 of the continuous, direct, and per-
manent influence and recognition s under the Province
Charter, and even the State governmcnt.
) ! Some of the English authorities intim
juration, Witcheraft, Sodomy, &e., there st
for that the offenses be spiritual. T Fac. ¢ 12
of Sheriffs: (1682) Cap. 14 Fol. 69.

ratio
of the Colony Law

ate that in ‘* cases of Heresie, Con-
hall be ne forfeiture of lands, &c.,
Fincl: pr." Dalton’s Office
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Promoters® ip any
tentions to excyse b
law of Massachuset
by €xcepting cages

; od in-
respect, excepting, P"-‘“Z'jy’dgﬁﬂentﬂ
ad judgment, violated the fu? ;feiturES
ts respecting escheats a‘“d IO' further
of high treason ; and in the rimind
enactment of tje Same session for the punis]“"_gg o the
oﬁ‘enders, that layw Was again violated by addmzf High
deatly Penalty, « oo and forfeiture ag in (:-ascs v The

reason,” Probably having ip view the English Iaf .it o an

ct, theref’ore, instead of being as he c'alls 4. was

hich escheats ang forfeitures were abolishec ’estab'

an act by whicl escheats ang forfeitures were to bef little

lished, i cases of higp treason, ¢ is, however, (iimself

importance in this dis:ussion, for as Mr. Goodell ]thing
substantia]ly admits, the Provisions of that act had no

cts
; . 1 both a
Whatever ¢4 do with the witcheraft cases,—and bo

were disalloy

e Privy Council, August 22d, :}f}gi

The reasops given by the Privy Council for the lf this

of these acts did not affecy the recognized status . Act

j Ssachusetts, Chalmeys says the former e 0

“ was dissent € Who ruled in the absen]indfi

William for " reasop - I-Izwing exempted .]]1\"

from eschegt which with other IJI'iVilegeE: 1 ;1i5
i “eN grapteq by his Majesty, it was not fit 11

all

, \r‘.'il'l'
ow,"” Ontinuatip, . 2. 112. Nobody WiJ
Say now that «

those wiyq ruled in the absence 0('\,’\?11113‘?;),
had Athority ¢4 Erminate by a rejection of this act,
of the Privilegeg which (
beern

. . frad

_notwithstanding their demal)co]o_

“Sranteq by His ajesty " op to deprive the form-
rights a4 Englishmen, The Pe!

' There were g Winthrops or

gc-:neratiou. Their
Mathers an( Phips
tics, ¢t i

t
of tha
Wards o Cottons among the lje‘01)11‘:‘(:011 the
; y o
Public pep Were such ¢ Dudley and Stough

i Men of gy 4

li-
: 3 o nd po

! tirely diffepent stamp in religion a

5 Narrow iy thought, i, culture, in creed,»

It is WOrth ¢

jals
e Lrid
. Jt!cmg here, that by the Treason Act of 1696, thb-g‘lim'f
Vere t.° be ace to the Lay of Englang, 7 William I1I, ¢. 3. &
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ance of the Privy Council in 1695 did not shake the
principle or the practice under what had then become the
common law of Massachusetts—where want of faith in the
first charter and the Colony laws ought still to be regarded
as historical high treason among those who are

o2 native there
And to the manner born.”

(13
.

pretty clearly what < notion ™

on this topic prevailed in Massachusetts, and that which
t Whitehall may be inferred from the fact
hich any successful attempt
actice of English
its of the Colony

to challenge the

I have shown as [ think

was accepted a
that no instance is known inw
was made to enforce the doctrine or pr
ithin the charter lim

law on this subject w
ents I think it safe

or Province.! Atallev

production of such an instance.

met with looking towards such a resuit

dated Whitehall, August 1gth, 1683, to
] have discovered a tract of land
sion of Hugh Peters, since disposed
hundred pounds, and is forfeited by
f it would be a Kindness to my
a grant of five hundred acres
Salem had made a grant in
was laid out June 15, 1674,

""The only proposition I have ever
as in a letter of Edward Randolph,
Sir Robert Southwell, in which he says
granted to and a long time in the posses:
of‘ by his Agent—-it’s worth two or three
his Treason to the King, and the grant 0
children,” The records of Massachusetts show
of land to Hugh Peters in 1639. The town of
the previous year (November 12, 1638), which
being then in the possession of Capt. John Corwin; sold by Mrs. Margaret
Corwin to Henry Brown, May 22, 1603 Upham: xxiii, 55. Mr. Uplmmjs
account of the matter is very interesting, but I doubt the accuracy of his
statements that ¢ ie danghter of M7 Peters came over ¥ America shortly

;{ffe;' his death, bringing with e o for many YCars, ha.d
heen subject to derangement. They were ki d ; and some @ s

2roperty, particularly a valuable farm in the vicinity of Marblehead, which
tor of the Devereux family, =vas

e daughter sold te the American ances
recovered from the effect of his attainder.” Ib, 57-
All that was ever recovered was from Sguariers who defeu'ded, only too
successfully in many cases, their holdings ¢ by the law of possession:” Som-eof
these gentry seem to have been persons of high consideration in S“,lcm soelely
at that time. In 1677 the widow was living, almost destitute, in London,
having been wholly dependent upon one of the independent churches there

- Jrer mother wh
ndly receive
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- '5 of I'IO
Yet my learned friend declares that he know
reason for doubting th

I of at-
at the inscpamble incidents
tainders everywhere

ther
throughout the realm and ,c:med
= - oL
dominions ofEng]and, followed the judgments pron

urt
against the persons convicted of witchcraft by t]‘;f;ys
of Oyer and Terminer, etc., in B'Ia§sac]:11settsl. il 2l
they ““not only involved the forfeiture of al 3hv a0
other corporeal hereditaments, “for a year and a c-‘ﬁe’atcd
waste,” but the reg) estate of the condemmned ebdc This
to the king, who *+ Was the immedjate 1?1 i
escheat, moreover, though not strictly a forfeiture, i
an absolute Sequestration of the realty ; and . .-e\ref
estates of those who Were attainted were 7. = o

. ing the
liable to seizure, unless pardon Specially restoring

“ever since her

husband suffered,»
From a document

pes §14s
in 1660, Hutchinson Papers? 5
Preserved in I, p.

ab
Public Record Office, it ﬂppc-:.lrfql.l!}l:!h-
he conveyed | i estate by deed i writing, November I, 1630, to his :11 the
‘er, Elizabet}, and that upon her Petition soon ey her father's dea 1c;s in
Nng ordered (1 © be restored to her, The Jas 1703:
New Englang Were neyvep seized for the Crown, and as late as the yoa;)u:ilc."'
she wag trying to obtaiy lrom the government an order to GovcrnO"r fos attt
i Treasury Lapers : Ixxxv: 145, A.a.’ in the
among the Curwen P"'-Pelf’icide's
ciety show that the great rLLS early
er rights in I\-Iasﬁﬂc]“":’etts ‘ datet
o her from John IHigginson,

ican Antiquariay g,
daughter had 1, secure |y

One of the letters E

Pl
ay ¥
‘ Truly I can § i
: » 1670, expresses his Sympathy : ¢ Tyuly I & y* ac
¥ I\Emembrance of your good Father doth so continue with me &
l\nowledgm‘ of much kindy

ess ¥yt I re
oblige e, ¥* I shoulq
help Forwarq yt
Active p

-
- tim
v - rel
ceived from him . my young

s o= in
- hing y* Jies
not he wanting in anythi 5 y*
; in
You may haye right done you
as

to
i sutar
5 iniste

an Attorney & it is not . fitt for a Bﬁ 12 it WS
times—zy,; Place zyen YEY ek altered from wh

s Lstate Jarz

fios¢ soié
: s S 2o :
e been aliciatey {rdo many hands, &

of ye Ereatesy ),

case:

o
. Mal
) ereaboysy » The claimant secured the services (jfco\":rel
teph_er‘l Sewal] dmong otherg i, Seeling hep oWn, and apparently r€
Something, but she Was still in (he

im, tep I

te

‘ ) wro
vocative in July, 1707, when Shel I shot!
OUght it woylg be soe long hefore 1 received any gooc srintes
e whole correspondence ought to be |



A Swunimary Vindication. 41

anted by the crown, or ul-

escheated lands should be gr
d by an act of the

less the attainder should be remove
legislature. ‘

“ Until the enactment of ap
restitution, however, the blood 0
ed “ corrupted,’ so that neither
for the transmission of property by
terity take from him by inheritance.
effect it might have had when grant

a special design to waive the escheat, could never &

restore the forfeiture, or Purge the blood of its corrup-

tion.

¢ Nor did attainders operate solely to the injury of the
condemned and his kindred, for as they invariably had
relation ¢to the time of the fact committed,' they avoided

all subsequent conveyances and encumbrances of real
estate by the condemned ; and as some of the diabolical
practices alleged in the indictments in 1692 dated back
many years, the attainders may have subverted the inter-
vening titles of creditors and innocent purclmsers.”

Mr. Goodell’s admirable summary of ¢ the direful ef-
fects of this terrible ban’ is well ca[culated to introduce
with dramatic effect the clinch of his argument in citing
the case of Giles Coreys «« who (he says) to avoid the
lasting and ruinous consequences of attainder, bravely
accepted the awful alternative of the peine forte ot dure.”,

Everybody is familiar ¥ hich professes to
reveal the motives of the v

no . .

t_bod} seems to have notice
o il

modern origin, not to says

roper bill of reversal and
f the condemned remain-
could he be the vehicle
descent, nor his pos-
A pardon, whatever

ed with apt words and
vail to

ith this tale, W )
« standing mute, ' but

at it is entirely
facture.’ Not

ictim for
d the fact th
recent manu
who (st of Mass.:
alef, Mr. Washburn (Fudicial
If the author of the fable, gives
ve heen amplified
Leard of it in

1 .
The myth is of much later Jate than Hutchinson,

l}{,f?) evidently follows the authority of' G
" ”J'_l-" of Myss. (1840) P- 142) if not ]nmse' e
11e carliest form of it I have met with, and his remarks 02
)Y subsequent writers. MI- Upham, who seems not to have
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-oduced
-ap of contemporary authority has ever bee.nt;;:ze i
asc:ap_ t or justify it, and T doubt whethe et WS
. Warlla: evenlof tradition for its invention, w uEnnlish
z_ll\]:iy;lzf:t?y suggested by some doings under th;els gnl}’»
']C‘aw by which, as is wel] known, goods and \C‘IL'IC rorfeite
not lands (except the offence was trea?on), g
for standing mute or refusing to-b‘e tried b.y e sipui
Chamberlayne, in his Anglia No.tza‘m, ref‘erz tor Sexils EO0IE
ing to death,” etc. « Wh%ch grievous kin oO =% being
stout fellows have sometimes chosen that s

ot
. ir Estates may 10
tried and convicted of their Crimes, their Estates

; ir children.
be forfeited to the King, but descend to their ¢

-~ the
H ucd
No such motive as that alleged could have U‘SII’We the
action of Giles Corey o that occasion. ‘chEaIef ot
clear, straightforward and distinct statement o

tant, $°
: xts

this matter, the only tontemporary evidence e

far as T know ; anq to my mind, it ig enough.

e
. - t, bt
“ Giles Cory pleaded not Guilty to his Indlctme/];ﬂ’w-ﬂg
would not put himself op Tryal by the Jury,' they

1831 (Lecturss oy}

Vitaérrrzfz‘ 2
(Salem Witcherase : 3

_ i 1867
3%, 35, 88,) furnishes full P"‘r“m;]m:?o;ic was
* 334- ete.) but gives ng authorities,. T ‘et 4, 1579
largely discussed at o field meeting of the Essey Institute, A"fgi']':e Spenkers
feported in the Bulletin, i, 117-127. Oy that occasion, one o ¢ one who
intimated his Want of respact for he memory of Giles Corey as ipt The
had obstinately defied the Jayg » and probably ¢ died a fool’s dea s excom”
orator ought tg haye quoted Paysop Noyes's record of the f’ld e ion. S€€
Munication frop, the Firse Churceh iy Salem, to support his Upml:: transac”
Upham i, 344, 483-4, for ful] particulars of the very disreputab

tions of the Chureh, iy 712 as wel| a5 1692,
" That is,

ked

ingBs=

having Pleaded not guilty to the indictment, upon being i
““ How wi]| you be trieq p» he w

atry-
ould not reply, < By God and m-y C(;!;l {hese
Vas atlached fo centuries to the speaking omitte’
words, If 4 Prisoner wopjg MOl say them, ang even il he wilfully and ?
Cither «« gy God," o1 « by my Country » e was said to stand mute, py the
Jury was sworn to say whether he stood ““myge of malice,” or ¢ mntffml the
If they found him mute by the visitation of G Cc‘uﬁef
But ir they foung him mute of malice, if he was a.d was
sdemeanuur, he was taken tg have pleaded guilty, an

Visitation of Goq,»
tria] Proceedeq,
O treason gp mi
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;ii:;fﬁ;’_””" upon T ryal, .cma’ Knowing there would be the
itnesses against him, rather chose to undergo what
Dc.a//; they would put him to. In pressing, his Tongue
being prest out of his Mouth, the Sheriff with his Cane
forced it in again when he was dying. Hewas the first in
New England that ever was prest to Death.” More Won-
d’w-‘s‘, CtC,, p. 106.

If it were proper to imagine the motives which governed
that resolute old man in his supreme hour of trial, I should
say that, with all his righteous indignation and disgust
against the Court and its methods, he might have had
some reliance upon his rights as a man in Massachusetts,
Perhaps some faint but flattering hope that his neighbors
“"(_’“ld relent before his agony was ended—and so his life
might be spared. He did not know beforehand by what
devils in human form he was surrOunded—-stiH less could
lfe anticipate that in all coming tim¢ the story of his rough
life and wretched fate would become the nucleus of crys-
tallization of tearful, tender and pitying sympathies to the

world’s end,
B AI'though no other instanc now . :
hglish legal barbarity » yas ever inflicted in America,
the sufferer was not the first in the Colony of the Massa-
Cl‘lusetts Bay, who stood mute » refusing to plead or put
]]lmSe]f or herself upon the country. A wretched woman
Who seems to have been distracted was condemned and
Wng in Boston in the winter of 163830, for the murder
OF her child, a daughter three years old. Although she
Md ““ confessed u;on her jon, yet, at her ar-‘
Yaignment, s/ stood mute a §004 P till the Goverror

¢

deal X

“’luc: With accordingly. If he was accused of felon)‘(, h

on h'l exhortation, to the pesne forie ot dure, that 15
1s back, stjron laid upon

ll}ol,e "
dayg »"" and so to continue fed on bad brea
deo Stephen::

s Lhe either pleaded or died-
neland » i_’ 298,

e is known in which * this

apprehens

e was condemned, after
to be stretched, nalked,
ch as he could bear and

him as mu -
d and stagnant water on alternate

Histary af the

and to have
Criminal Law
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told ler she should be pressed to death, andﬂthen she\i;’l’r
fessed the indictment.” Mass. Records - ii. 246. id be
throp's History of New LEngland : i, 279. It shouf thC
observed that this was before the establishment o
Code of Liberties, .
The difficulty of dealing with such cases had ¢ ¥
manded the attention of the General Court, as c'arl}’l i
1681, when, at the session of the 12th October in th
year, the following question
brought before the Cour
“Q: Whither a pers
any criminall or capital]
vpon tryall, according t
not™standing) be proc
vpon the evidence that
Mass. Records - . 323,
No record appears of any «
by the Court at that or any o
Proceedings is silent, and the printed laws, as they épp?fy
in the supplements to the edition of 1672, do not J“stqu
the conclusjop that the question of 12th October, 1681, “;0
decided in the affirmative.! [f we could be a]lo“’cd_‘it
presume that it wag g¢ determined, according to the SP“,I_
and intention of the laws of the Colony, and that “’Iassﬁc
chusetts by express cnactment led the way in this huma1
relaxation of the common law rule, which was. in Engwot
only partly and imperfectly reached in 1772, and

.11 be
really established there unti] 1827 ;* we should still
obliged to acknowle

appears as having bec!
t for decision - . od for
on complajned of or ind_lct‘fc |
offence, & refusing to put ]“mset
o the vsuall custome, shall (that '
eeded with to tryall & j“dgﬂ_]enu
shall be produced against hinl

" - tion
resolution " of this ques

5 " (@)
ther time. The ]Ou;ﬂa] ar

-able &
dge with regret, that so honorab!

} Mass, Lazos, Ty, 1672: §

“In the year 1772, the st
cases of felony cquivalent

upplements, Pp. 87-88. + o multé
atute 12 Geo, III. ¢, 20 made sta"d'ngl by 7

toa conviction, In 1827, it was enacte 1d be
& 8 Geo, 1V, C. 28 in such cases, a plea of not guilty shott o 0
entered for the persons accused.  Stephen: f7jyy, of the Criminal L0°
England: i, 2g8,

in
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Provision w i i
Corey ]Y“ ?s_ entirely disregarded in the case of Giles
. ct 1t ; :
should not be forgotten that the English

custom of * pressi
pressing to death ” was at that time clearly
T <
Not only because no authority

lclifﬁ;l };n Massachusetts.
gL = thee“‘,-z[f;d forat ],[} any “ express law of the country,’
lation of a[ C;Z\?o.d, Fmt also that it was in direct vio-
“46. For bogi“e:smn' lm the '.Body of Liberties, viz. :
that are inhum punishments we allow amongst us none
Piawide b 1 ane, Barbarous or Cruel.” By another
eOtVigtion 1; same code, torture was forbidden before
ba"bal'ousl;lll _e"ﬁn then the methods were not to be
Mass. L,Z-UL nE inhuman. 2 Co{/. ar H. S. viii. 224
But tOL1:t11|i-—I('3f60; pl' 67". dbd:‘ 167'3; p- 129 L

subject has a rl my Céllﬂ'C friend’s theory on this
Unanimous ny oundation whatever, except the almost
“every law lgi]fl'auce or neglect of the historians and
ask) thattt]‘yf” to whom he refers—when was it (may 1
When didle;’e dreadful consequences of attainder began ?
of known _t]e)’ cease ? \Vh(.:n were they first heard of
Setts? A ;u ic COIO{‘}“ I_’rovmce,-or State of Massachu-
shadows ;i what period in her history did thesc': baleful
ok, he l_St clza_r]{en the land ? When did they dlsflppear

inheritances of her people? When did the

Obsty

Structe oy :
cted channels of descent and distribution begin to
any felons of outlaws

flow -

in l‘ha? E)el)‘, > Or were there never

and lef% "“t_of the world who had estates, 1'6111. or .persona],

Inglis), Zlnldl:en or next of kin?* If .lle is }‘lght—-the

CXisted ; octrine of attainder with all 1ts mcm.len.ts has
in Massachusetts down to a time within the

e county of Fss
| crimes during

ex in Massachuselts had a
following the

1 Ir
the "
Temurkqy, following story is true, th
JWrkable exempti :
exemption from capita
Losedors [Connec ovember

ember 12,” gives af

the century
ticut] Gasetle, N
1 account of the
for rape, €LC, adding ¢ * This
tence) is the first person, s far
in this large County, since

Witchey
£2; I;l;lxart Tragedies. The New
trig ﬂu(]. L‘mde}' date of * Salem, Nov
Yan Slle;c;:]\,mtioﬂ of one Bryan Sheeha,
A5 We can e an (who has not received Tis sen
earn, that has been convicted of felony,
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memory of our own grandfathers—and traces? Ofllt. ‘él;%::t
to be manifest in the records of every cou:.‘t in the e
monwealth, especially in those courts in which he has e
distinction as an officer, s there even one entry conc okl
ing ““lands and heritages ” in the Registry o}' I]?:;cx
and Wills, or Records of the Court of Probate in -(or-
County, which bears the slightest taint of escheat c])r o
feiture upon attainder for felony by any possessor t ]eniar
at any time? My friend muyst have been long fam-qry
with the records which would show all the facts nt?_CCSf" 4
to illustrate this part of the subject, and nobody is mo
competent to produce them. "
Who was the escheator in Essex in 1692? Can i
““office” be ““found” in law or in fact in that or a:jr
other county in Massachusetts » Or any trace \‘!I'atcll\] )
of his or similar dutjes performed by any other officia g
When was ap inquisition made to the King’s (or Co]ony’cJ
or I>rovince's) use of anything, by virtue of the office -
him who inquired, and the inquisition found, so as
constitute an * office found > B
George Jacobs of Salem wag executed on the 19th 0“‘1
gust, 1692, We learp from the historian of Salem WitCh-C:h'
—that he ““is the only one among the victims of the ‘-wt.lb-
craft Prosecutions, the Precise spot of whose burial 15(.‘ct,
solutely ascertained,” and that « it is an observable dr g
that he rests in his own ground still. He had ]iw—:d. fohis
great length of time on that spot ; and it remains it o
family and in pie tame to this day (186y) having.ﬂo\‘i
down by direct descent,” [f it did not pass by his ¥

1
r calt
. . : :
or by lawfy] mheritance to his male descendants, hov
this be true ?

s
wor
the memoral,le Year 16g2, commonly called Witen Tivg.? ¢ The last

20y
i - i imi . B . o Ro}
and rl)mg speech » of this criminal are mentioned in the Preface t

1e|153’
Tyler's Story of ¢« 7y, Algerine Crf/)h't't‘," ete., p. vi,, asa part of the &
tional literatype of the day,
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Agair . :
Suffe?el-;’tih; .vcéy earliest petition from any one of the
\Vitchcr;;ft VOIC eneral Court for redress, preserved in the
o Elinaboih PI:IHE of (t‘he.I\;Tassachusetts Archives, is that
deeqasil > _octer, widow and relict of John Procter
;" which bears the endorsement that it was'

i R
ead 1oth June, 1696, in council.”

[Mass. Archives; CXXXV: 109. ]

7o t)
e o
Honourable Generall Court Asembled at Boston

the humb may twenty senenth 1690
Relect of _]IZI petetion of Elizabeth procter widow and
cth that in 1:]11-l1 P"?Cter of Salem decesed Humbly Shew-
I Salem andc.yme of our Lord 1692 when many persons
som euill dis in other towns ther about were accused by
iNg witches sfﬁ'otf;edbm: Strangly Inﬂuel}ced Persons, as be-
H"Sbaud Tohn O.r en'lg guilty of acting witchcraft my G
and we both procter and my selfe were accused as such
Procedeq ac;. my sd Husband and my selfe were S0€ farr
Sad time (,fb {.ln’st that we were FZondemned but #n that
i e darknes before 1y said husband was executed

dent som body had Contriued qwill and brought

iy i
o ﬁ??ﬂ, to sie = ‘ ) K ; y
igne® woher in s wholl estat 15 disposed of
wrighting mad with

s :
hauine Re
Me befo g Regard to acontract oF
or mari ; . .
mariag with " hut soe it pleased god to
e sentanc was €x-

{though th
oods great good-

hrough g
sine MYy Jutsbands

Order
€cuteq v his prouidenc that a
on my dere husband yett

Neg ¢
dﬂ’f?z‘/tgoi.};?“r petetioner I am yet aliue;
2 "tl[:q&,lc sd will is prowed and arprmnrd by the Sudg of
. 5'3;5‘0.90(;3”({ by that kind of desposall the wholl Estal is
of ; and although god hath Granted my life yet

sstate by that which

tho
Se ),
(Xe 44 o R
t Claime my sd Jusbands
“wreckcrs” of the

1
well be reitowed tp

Ti
ere |
i5 an ingi .
1 intimation here of Conspimcy among the
lue whici may

€st.
Ates
iy £ of those ace i
nsed of witcheraft, a€

.L]_ a
~are his i
Istorians of these events.
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ey of e
thay call awill will not suffer me to haue one é" ”iotl']];.ﬂct
Lstat nither vpon the acount of my husbands o e
with me before mariage nor yet vpon the acoun‘ > soht
dowr which as I humbly conceive doth belong 01[ ,{:nti
to belong to me by the law Jor thay say that I an cotioh
i1 the law and therfore my humble Request and pe ¢ 1S
to this Honoured Generall Court is that by an aCt.;)e .
honoured Court as god hath Contenewed my li Jeath
through gods goodnes without feare of being PUF tc;e Into
vpon that sentanc yow would be pleased to put r?}n'c]l o
acapacity to mak vse of the law to Recouer that w

an
Right by law I ought to haue for my nessesary suple

. 25
. : sty€
support that as I your Petetioner am one of his mal‘]emb]y
. . . 1
subjects I may haue the benifett of his laws soe I Liﬂ .
prayeng that god would direct your honnours

c i ]iﬂl
things to doe that which may be wel pleasing to
subscrib your honnours humble petetioner

ELIZABETH PROCTER )
ﬁr-[('l’ﬂﬁ
[Endorsed 4]

Read 1ot June, 1696, in Council,

This poor Woman

on
appears to have been imposed UP
by the fiction of he

T
I civil death, evidént}y SllggeSted :,)
those who had availed themselves of the helpless Coum‘
dition of both husband and wife when under condcﬂilras
tion four years before. The imputation that SIIC' her
c1vilizey Mortuus, “ dead in the law,” was false, _fOI 1c€"
Pardon had unquestionably restored her legal CXlStelor

If any Proceedings were had upon her petition, no I'C;HPS
of them has come to my knowlc—:dge; and it is pet eré
fair to Presume that there Wwere none, because they W

- T 1 EVi‘
L itself, however, furnishes indubitable oné
r
dence of the regular probate of a will executed by
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of the ¢ -
aWaitingOtIIlie::::fl ¢ witches,” or wizards, while himself
examples mir;l ) ice of t}ae_hangma’m‘ I have no doubt
bloody speci 1 1t be multiplied among  the victims of that
records andle tlcourt at Salem, but I am remote from the
of the subie ? = necessary materials for full illustration
dorand '1bJ'1'C , which we may justly expect from the can-
life is Sp‘en‘t”f)f of my esteemed and honored friend, whose
and whose d_lll'the .very theatre of the historical tragedy,
fied with 1] istinguished reputation will always be identi-
the laws and history of Massachusetts.

A great part of the * T . o
the ¢ Reasons,’ etc., 15 devoted to a
usion to ‘‘the wretched

the Witch Persecu-
er and direction

Jerem'

l'emn;if ,?Ver my incidental all

tion, I-SI of the families destroyed in
have little fear that the charact

of m
Y sy . - .
ympathies in this matter will be mistaken. No-
pon my words than

Od},
£an .
that of put a worse construction
m . . .
y friend, or contrive a more interesting gloss

Upon
Pon ¢l ! ke ,
em than his. The pain which they have given
Jeasure which all

lim

must‘elllllj(‘:of be generally felt, and the P
< has begln the mild atmosphere of sentiment into which
Ciles g 3 al?le to transfer avery repulsive subject recon-
Siong, ”to his use (I will not say abuse) of my eXpres:
Manageq The ray of solace and of beauty " which he has
3 4 8ed to extract from ‘ the painfu] details of that
N 0!; : { Massachusetts. In the
?.tﬂfl Generg) b for witcheraft by the Great
5 Yecoreq tEurt ilsel-f, duly sente 1gth ]u:le, zgég,
i h"‘ Codicj) (]:: she disposed (?f her estate by d May ;7‘:1 Iai.;,lc;
€gan ip L,het]:d June IGt.h in the same yeal: gs agams

wer Court in 1655-

to one Mathew Coy of Boston,
ow

n g
hep ¢, - F'&inal
" deed, by which she conveyed bere I
house where n
corded 16 July,

v
the possession

arlier § ;
instance is famous in the liistory ©

hIrs
+ Ann Hibbins, tried and couvicted
nced, and hung on the

will, execute
The proceedin

and next the
and Re

come into
M, H S, May,

Ay Vellin
e 7 : :
1, g house near unto the spriig:

« Entered

16:c  SXecu
of t6‘ Ly ;?d August 14, 1655, WS
he - Rawson, Record'r,” It has recently
Proceeditigs

18 Tass
84’ p. ISGaChHSELts Historical Society.

4
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s direct
icture of early provincial life " is not a VC‘Y]%:E': :.1p ’fhe
. trated ray ; but it may help to fb_ - which
O;nflj:ece;ages of tha,t part of our co]oulifiI .h‘;}:l‘lint that
lsed a famous writer and critic to record h:stJ“' ﬁl it, with;
‘“as a story of witchcraft, without any poe ?’ et th’s
out anything to amuse the imagmatl_OH, Oiit]l L1 that 1ﬂ
fancy, but hard, prosy, and accompanied ‘1\1c “_cll,knc)w"
wretched, pitiful, and withering, perhaps t ‘HASSES evel'?'_
history of the New England \Vitc_hcrafAt :‘:11‘(5: e Neer®
thing else upon record.” Godwin, Lives !
mancers, 454. y fudcd’ P‘eh
But to what purpose were all these no‘f" fles.” whi¢
haps tear-stained, petitions still in the public 17 I;is
so stir the Sympathy "and stiffen ¢ the true ¢ was 1B
method” of my acyte and learned friend? Wha sect!’
benefit of the act, which they were so ez}gm: tlo 3
They were in fact resting under no disability in 1a

e
and low estate into \\rhich_szmtheif
en by thejr savage pm‘Secut'?dl’ ¢hey
as the disgrace of recorcl‘, thl-onl ’f.’;
an official public declaration -Itcl‘“te’
alone could ““ deface,” Oblllue, and
" expunge,” of Stamp as absolutely erroneous, UI-.ltitioﬂ
illegal, anq therefore unjust and void, The pcsi’cuati"ll
Abigail Faulkner, already quoted, shows the ot upoz
distinctly, ““ Living only as a malefactor, C‘?”; can 7
Tecord of y* megt heinous crimes that mﬂnkil,l rder 11,
Supposed guilty of,” she prays the Court to Ot be 1‘5
defacing of the record against” her, It must no g

e
) e ray“
gotten that this wag after her pardon. All their P t
Were in effect for reli

.0aC
ef from the ¢ infamy leld'rep_liz‘l ﬂd
to which thei, 1ames were exposed, while their t!
Pon public record, f'li“deri:
it, by the reversal of the atte du

toric?

only disadvantage w
thought or fely that
‘highest authority

condemnation stood y
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a ; . ] o
uthority, ¢ defacing previous record,” ““ wiping out the

_dngracel"uI record ;”* and the fact that there is no mention
In any of those petitions, of escheats, or forfeitures, or cor-
ruption of blood upon attainder for the crime of which
the_l’ or those whom they represented had been adjudged
guilty, plainly shows that no such things existed in Mas-
sachusetts in that day and generation.

: Although Mr. Goodell declares his opinion that the act
In question was necessary ‘‘ to secure immunity from the
t'ilfrrible ban,” etc., in the year 1711, it seems to me impos-
_S'ble that the legislature of that year could have been
ignorant of the law and the facts, or could have entertained
any such belief; and I am obliged for that reason to re-
gard that act with less favor than ever, t hether it “ became
alaw” or not, My friend’s language

He says:

“If, then, I am right in my opinion that the act in
qu‘estiOn was necessary (and it is not material “’thller
Fhls necessity existed or not, if the legislature believed
It did) to secure immunity from this terrible ban, the
"Quictus,” as Dr. Moore calls it, which the Jast pal'agn-e}pll
of the act contains is by no means ‘the most im-
P_Ortant provision of the whole act.’ Nor is t_hat e:‘(emp‘
tion from lawsuits, even, to be condemned as inequitable,
't the purposes of the act in other respects 'were fully
Carried out ; since the grant of full compensation to the

.Suﬁ'ebe[-s would unquestionably be good ground for deny-

ng them any further remedy.”
t iI;IOW’ in my judgment, the
equitable,” but iniquitous—

tant, byt tlle’ﬂiff; ifnpo?.mnt provision in the wh.ole act,
Made expressly to protect the guilty officials agf}"lst Emii’
i.lnd all demands for restitution, and save the survivors and
"®Presentatives of a ruthless gans of fanatics, thleve?, 12111.

Plunderers from the just and lawful consequences © their

‘?
here is suggestive.

) was not only

«« exemption ' ‘
not only the piost impor-

-



